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During the course of the private breakout sessions with the parties, the mediator is able to engage 

in a more candid discussion with counsel with respect to their case and their belief as to its 

strengths/weaknesses, and how they will likely address the opposing party’s case at the time of 

trial. It also gives the parties the opportunity to disclose information which is being withheld. 

Quite often the pre-mediation briefs do not contain key arguments or evidence that an attorney 

believes strengthens or potentially weakens their case. Often critical evidence or legal/factual 

arguments are withheld for a tactical advantage and are not referenced in the mediation brief or at 

the joint session. If this is the case, counsel must make clear that the mediator is not to disclose 

this information. The private session gives you the opportunity to engage in a dialogue with the 

mediator and answer questions that have arisen from the submission of the briefs and the joint 

session. A benefit to this dialog is that the mediator may often have insights which the parties have 

not considered. Mediators will withhold same and refrain from posing questions in the joint 

session that may adversely affect a party’s position.  

 

The opportunity to speak with the client, whether an individual or corporate representative in 

private session is an excellent opportunity to favorably influence the mediator in giving an 

evaluation. In a case where the client is an individual, particularly if the client makes a good 

appearance, this process may be more informative than all of the briefs and the discussions had by 

counsel. It gives the mediator a significant opportunity to gain some insight as to the type of 

witness the client will make. This meeting also allows the mediator to gauge the willingness of the 

client to compromise, the emotional investment of the litigant in the case, and an assessment of the 

client’s understanding of the mediation process and the issues attendant thereto, which all may in 

some way affect the mediator’s evaluation. 

 

The point of the foregoing is not to rush the mediator into giving a premature evaluation of the 

case before he has developed a complete understanding, to the extent possible, of all of the factors 

affecting same. It is a rare case where counsel for the parties will agree in whole with the 

evaluation given by the neutral. As a mediator it is important to stress to the parties that the 

evaluation is given with due respect to the fact that their view of the case may differ significantly. 

This is particularly important if counsel chooses to have the client present when the evaluation is 

given. This is the point in the mediation where diplomacy on the part of the mediator becomes 

paramount.  It is important, whether counsel likes or dislikes the opinion of the mediator, that the 

opinion be given due consideration. The mediator must be careful not to give the impression that 

he is taking sides, and the evaluation should be delivered in as neutral and respectful manner as 

possible. A good mediator will provide counsel an evaluation which specifically cites objective 

factors supporting same. Counsel should engage in a meaningful discussion with the mediator on 

the points where they agree as well as disagree.  

 

Finally, asking for the mediator to give an opinion in the presence of all parties is usually a 

mistake. While on occasion due to the peculiar facts of the case all of the parties may elicit an 

opinion while in group session, as a general rule this is not effective, and can lead to difficulties in 

settling the case. 



___________________________________________________________________________ 

 

Hon. John P. DiBlasi is a retired Justice of the Supreme Court, Westchester County, Commercial 

Division.  He is a member of NAM’s (National Arbitration and Mediation) Hearing Officer Panel 

and is available to arbitrate and mediate cases throughout the United States.  For the fourth 

straight year, Judge DiBlasi was voted the #1 mediator in the United States in the 2017 National 

Law Journal Annual Reader Rankings Survey. He was also named a National Law Journal 2016 

Alternative Dispute Resolution Champion, as part of a select group of only 48 nationwide.  Judge 

DiBlasi was voted one of the Top 10 mediators in the 2016 New York Law Journal Annual Reader 

Rankings Survey for the seventh year in a row.  Additionally, he has been designated a Super 

Lawyer for the fourth consecutive year (2016, 2015, 2014 & 2013) and he holds an AV 

Preeminent Peer Rating from Martindale-Hubbell in both Alternative Dispute Resolution and 

Litigation – a distinction given only to those who possess the highest ethical standards and 

professional ability.  

 

For any questions or comments, please contact Jacqueline I. Silvey, Esq. / NAM General Counsel, 

via email at jsilvey@namadr.com or direct dial telephone at 516-941-3228. 
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